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We notice in some of the reports of other States that where 
the Courts hear arguments at one place and hand down the de- 
cision at another, this fact is noted in the 
A Suggestion to report of the case; whilst not of any very 
the Reporter. great importance, yet we think it would oc- 
casionally prevent confusion. We note in 
the report of several decisions handed down during November 
that it is noted the learned President of the Court was absent; 
yet in other decisions rendered within one or two days of those 
in which the President is marked as absent nothing is said on 
the subject. Now the fact is that the President was, to the deep 
regret of the Bar, absent during the month of November. To 
those who locate the circuit from which the cases come it is not 
difficult to see that these cases were argued at Wytheville — or 
submitted on briefs at that place before the full Court, but the 
decision was handed down at Richmond. We therefore respect- 
fully submit that it might be well to note in such cases that the 
case was argued or submitted at one place and the decision 
handed down at the other. 



We are again faced with a problem as to the construction of 
an Act of the United States Congress drawn in a hurry and 

bearing upon its face evidences of 
The Internal Revenue lack of careful consideration. An Act 
Act of 1914. of this nature ought to be plain and 

unambiguous and there is no earthly 
reason why there should be any doubt of the application of its 
various provisions. And yet the Commissioner of Internal Rev- 
enue is overwhelmed with requests for his ruling upon points 
which, if the Act had been carefully and skillfully drawn, would 
have been plain even to the "wayfaring man," though a fool. 
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Schedule "A," which is the one of most interest to the pro- 
fession, is full of doubtful points : For instance, under the head- 
ing of "Bonds," it is provided that a bond "for indemnifying 
any person or persons, etc., who shall have become bound or 
engaged as surety for the payment of any sum of money, or 
for the due execution or performance of the duties of any office 
or position, and to account for money received by virtue thereof, 
and all other bonds of any description, except such as may be 
required in legal proceedings not otherwise provided for in this 
schedule, 50 cents." 

Now does this language "all other bonds of any description," 
apply to an ordinary bond between A. and B. for the payment 
of money? If it does, then banks should at once adopt nego- 
tiable bonds instead of notes, for no matter what the amount 
of the bond may be, the stamp required is only fifty cents, 
whereas the tax on promissory notes, which we suppose (mark 
you, we say suppose) is intended to include negotiable notes, 
is two cents on the hundred dollars, or upon any excess of one 
hundred dollars two cents upon the hundred dollars or fractional 
part thereof. So the tax on a ten thousand dollar bond would 
be only fifty cents; on a note for the same amount, two dol- 
lars-r-quite a difference. Now under the Negotiable Instru- 
ments Act any obligation "payable to order or bearer" is nego- 
tiable. So on large loans the banks might take an obligation 
under seal "payable to order" and this whilst in no way losing 
its negotiability would be subject only to a fifty cents tax, for 
it is a bond, if the language used is intended to apply to bonds 
for the payment of money. 

And yet the Department has ruled under the old Act T. D. 
21815, Dec. 4th, 1899, that "A promissory note under seal — i. e., 
a judgment note or bill obligatory — is a note, not a bond." We 
have no doubt that this ruling came from some official in a State 
wherein there is no distinction between sealed and unsealed in- 
struments. But in Virginia a bond is one thing, a promissory 
note another. Could the Commissioner or any Court hold that 
a bond in Virginia was a promissory note? There is no law of 
the United States which makes a bond a promissory note, and 
the Congress must be supposed to have understood the legal 
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phraseology of its own law and have meant "bond" when it 
said "bond" and "promissory note" when it said "promissory 
note," and not have intended to use the two words in the same 
sense. 

Again, a surety company goes upon the official bond of a 
clerk, treasurer or sheriff: Is this a bond required "in legal 
proceeding"? We understand it has been so held, and yet we 
cannot see why. These bonds are not taken in "any legal pro- 
ceeding" any more than the bond of a constable. 

And yet we do not believe it was the intention of the Con- 
gress to tax State and governmental instrumentalities and the 
steady tendency of the Courts in decisions upon the Acts of 
1864 and 1898 was to exempt such instrumentalities from the 
operation of the Act. The Attorney General of the United 
States gave an opinion under the Act of 1898 that the bonds 
of "all persons under judicial control" were not taxable, and 
in McNally v. Field, 119 Fed. Rep. 445, the Court very prop- 
erly held that the Congress had no power to tax the instru- 
mentalities of a State — e. g., the bond of an administrator, which 
is the indispensable part of the State's judicial system — and, a 
fortiori, the bond of any State officer cannot be taxed. In War- 
wick v. Beltman, 102 Fed. Rep. 127, the department held that 
the bond of a notary was taxable. The Court "sat down" upon 
the department and held it was not. 

Again; Schedule "A" provides that a "Certificate of any de- 
scription required by law not otherwise specified in this Act. 
10 cents." Is the certificate of a notary public taking an ac- 
knowledgment to a deed taxable? The Commissioner of the 
Revenue in a letter to the Editor holds that it is not. He gives 
no reason, but we suppose his reason is that the deed itself is 
taxed. Granted; but the certificate itself is not necessary to 
make the deed valid. A deed is delivered not in shape for 
recordation. It is absolutely valid between the parties but must 
be stamped. A notary's certificate is put upon it ; that is surely 
a "certificate" and is not otherwise specified in the Act, and yet 
in cases too numerous to mention it has been held that a notarial 
certificate on a deposition does not require a stamp. But in 
Sackett v. McCaffrey, 131 Fed. Rep. 219, the certificate of ac- 
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knowledgment of a notary on a homestead deed was held tax- 
able, as the notary himself was not taxed. 

These are a few of the troubles which have so far suggested 
themselves on a hurried inspection of the present Act. We have 
no doubt we will have to return time and again to the subject. 



The opinion of our Supreme Court of Appeals in In re 
Nichols' Will, handed down November 12, 1914, is the first de- 
cision referring to this section, although 
Production of Will, it has been upon the Statute Books from 
or Purported Will, a very early day in the history of the 
under § 2535, Commonwealth. We are by no manner 

Code of 1904. of means satisfied that the section is lia- 

ble to the very narrow construction the 
Court puts upon it and are rather inclined to think in view of 
the opinion, that its scope ought to be enlarged. The section is 
as follows: 

"Any such Court (referring to the Circuit and Corporation 
Courts) on being informed that a person lias in his custody the 
will of a testator may summon him and by proper process com- 
pel him to produce the same." It will be noted that the statute 
does not say what shall be done with the will when produced and 
our Court holds that it was not intended as an original and in- 
dependent remedy, but merely to afford an ancillary means of 
facilitating the probate of wills. The Court comes to this con- 
clusion because the section must be read in the light of those 
surrounding it, which relate to wills and their probate, and the 
Court by its decision adds to the section after "produce the 
same" the words "for probate." 

Now we do not believe this to have been the whole intention 
of the draughtsman of this section : for whilst it is true that a 
will is of no practical use until probated, the improper holding 
back of a will or the pretense that a will is in existence in the 
possession of any person may lead to great confusion in the 
settlement of estates ; and when the attention of the Court is 
called— as it was in this case — to the fact that a paper purport- 
ing to be a will was in the hands of a person who had not pro- 
duced it although two years had elapsed since it had been sent 
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to the county in which decedent died, we think the Court had 
the right under this section to take custody and control of this 
paper in order that its validity might be tested. The Court in 
this case directed an attorney who had a paper purporting to 
be a will in his possession and who had had it certainly more than 
a year since the death of the testator, to turn it over to the clerk 
of the Court for safe-keeping — the first necessary step, we take 
it, to get the instrument before the Court. The Court having 
thus gotten the will into the custody of its officer might have 
proceeded under § 2544 to probate the same and thus have the 
validity of the will tested. The Court could not do this until 
it took the step which it did take and which the Supreme Court 
decides now it had no right to take. 

The case in brief was this: A man named Nichols died in 
Rockingham under suspicious circumstances in 1912. A few 
weeks after his death the "Prosecuting Attorney" received 
through the mail a paper purporting to be Nichols' will. The 
Attorney for the Commonwealth turned this paper over to an 
attorney, D. O. Dechert, who with E. C. Martz represented the 
beneficiary in this purported will. From the time of its receipt 
in 1912 until the order entered as before mentioned, no effort 
was made to probate this will and a chancery suit was filed in 
January, 1914, by the heirs at law of Nichols, setting out the fact 
that said writing was in existence, that it was a forgery and 
constituted a cloud on the title and praying that the defendants — 
the beneficiary and her attorneys— might be compelled to produce 
the same and that the same should be cancelled. An injunction 
was granted restraining the attorneys of the beneficiary from 
removing the purported will from the jurisdiction of the Court 
and a rule awarded requiring the attorneys to show cause why 
they should not produce the same and file with the clerk of the 
Court. An answer was filed to this rule, but the Circuit Court 
without passing upon the questions raised by the answer, ex 
mero motu issued the order under § 2535, which order has now 
been dismissed by the Supreme Court. 

Now, we believe the Court had this right, but if it had not — 
as it certainly does not have now under the decision of our Su- 
preme Court — it ought to have. Otherwise, the settlement of 
estates would be delayed, heirs at law kept out of the ability to 
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dispose of property coming to them from a decedent for an in- 
conceivable length of time — for if it is bruited abroad extensively 
that there is a will in existence no purchaser from an heir at law 
would be willing to take a deed, even under the provisions of 
§2513 as amended by Acts 1914, p. 511. 

It was to meet the case of an attempt to hold back or conceal 
a will or purported will that § 2535 was enacted, in our opinion, 
and we think the lower Court was right in attempting to get the 
will in its custody first and then determine whether it would pro- 
ceed further under § 2544. 

We trust the Revisors of the Code will suggest an amend- 
ment to § 2535, so as to allow a court of probate to call for and 
take into its possession any will or purported will when a case 
is presented to it showing that the probate of a will, or offering 
for probate of a purported will, has been unreasonably delayed. 



We have not cared heretofore to comment on the Frank case, 
which just at these presents seems to be agitating the country at 
large and a large portion of the press in 
The Frank Case, particular. There is no doubt that in this 
State Frank would have obtained a new 
trial on the ground that he was not present in the Court room 
when the jury returned their verdict ; but both the Supreme 
Court of his own State and the Supreme Court of the United 
States have passed upon the technical points raised by his coun- 
sel and overruled all made in his behalf. Whether Frank had a 
fair trial is a question riot free of doubt, but it does seem to us 
that many severe and unwarranted attacks have been made upon 
the Georgia Courts and people who are as much entitled to a 
"fair trial" as Frank was. 

There is one phase of the case which does not seem to have 
been touched upon by the daily press, probably for a very ob- 
vious reason. If the present contention of the daily press is true, 
then Frank was tried and condemned by the newspapers before 
the grand jury met to hear any evidence. The newspapers stirred 
up the very sentiment they now condenm and which is urged as 
one ground for a new trial. The wind has shifted and the pack 
which bayed him to his death, now turn upon their tracks and 
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are off on a new scent. Might it not be well for these manufac- 
turers of public opinion to try to manufacture some cure for 
the great and growing evil of "trials by newspaper," and taking 
the Frank case as an awful example, learn to restrain reportorial 
zeal and editorial comment upon cases in which the life and 
liberty of a human being are to be determined by a jury? How 
can any one expect an impartial jury, when everything is done 
by the newspapers to excite the. public mind against the accused 
and clues and detective theories are published and often the most 
violent attacks made against the suspected party. The influ- 
ence of newspaper publications upon men of ordinary minds — 
and often of more than ordinary minds — is immense. Even the 
fairest-minded man is unconsciously biased by what he reads day 
after day, and the public at large has the current of its thought 
directed into one channel until the very atmosphere of a com- 
munity is filled with prejudice. Juries are but mortals ; public 
sentiment gets to them, guard them as you will, and Frank is a 
victim — maybe of his own crime — but maybe of public sentiment, 
which biased by the lurid reports of the press, condemned him 
before he was given a chance to be heard and which now is 
equally vehement for his release. 

And let us be just to the judge who presided at his trial, and 
the jury which heard the evidence, and the Supreme Court which 
passed upon his case. They are now the victims of the same press 
which condemned Frank. Are they not entitled to a fair trial? 
Has any one successfully assailed their characters as honest, up- 
right men trying to do their duty ? A grave and serious mistake 
may have occurred. If so, it ought to be remedied, but by the tri- 
bunals established for that purpose and not by irresponsible parties 
moved to act by sympathy, by racial preferences, or upon ill- 
digested or biased information. The Courts of Georgia have 
acted ; until they are shown to be corrupt or misled or unduly 
prejudiced, their judgments ought to stand. Woe to the nation 
which tries its Courts of justice by clamor, or rumor, and con- 
demns them unheard. A greater wrong is done to the nation by 
this, than can be done to any one man. Not only in the days of 
Caiaphas may it become expedient that "one man die for the 
people, and that the whole nation perish not." 
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Referring to the annotation by our associate appended to the 
case of Raleigh County Bank v. Poteet, in the December num- 
ber of the Register, page 583, we find 
Stipulation for At- that in the case of Rogers v. Kemp 
torney's Pee in Ne- Lumber Company, 137 Pac. 586, 51 L. 
gotiable Note. R. A., N. S., 594, a new and interest- 

ing phase of the question is presented. 
In this case the ten per cent provided for in the negotiable note 
amounted to eighty-five dollars and the attorney claimed that he 
was entitled to that amount. The other party, however, insisted 
that the attorney was only entitled to reasonable compensation, 
and it was proven that twenty-five dollars would have been a 
reasonable fee in the case, and the Supreme Court of New 
Mexico maintained this contention. The Court said: "As be- 
tween the payee and his attorney in the absence of a contract 
express or implied the attorney is not limited to the percentage 
stated in the note, nor does it measure his compensation. He is 
entitled to recover only the reasonable value of his services." It 
appears, however, in the case cited that the amount of eight 
hundred and fifty dollars which was collected did not include 
the ten per cent or any part thereof called for in the note, and 
we have no question that this case was properly decided. 

In the note to the case in 51 L. R. A. several cases are cited — 
one holding that the client is estopped to deny that the services 
of the attorney were reasonably worth the sum collected as 
attorney's fee. Thayer v. Harbican, 70 Wash. 278, 126 Pac. 625. 

In the case of Bank of Neelyville v. Lee. (Mo..), 168 S. E. 796, 
the court decides that the provision in a note for the payment 
of an attorney's fee, if the note should not be paid at maturity 
and should be placed in the hands of an attorney for collection, 
is valid. We cannot see any reason whatever why such a con- 
tract is not valid and should not be enforced ; but an interest- 
ing question might arise as to whether anyone but the attorney 
would be entitled to that fee, in case the ten per cent was above 
the just compensation for services rendered, or a fee agreed upon 
less than ten per cent between the attorney and the payee. 



